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defense provided in CERCLA. CERC-
LA’s third party defense requires the
United States to prove by a preponderance
of the evidence, that a third party was the
“sole cause” of the release of a hazardous
substance, the third party was not the
government’s employee or agent, the act
or omission by the third party did not
occur in connection with a contractual rela-
tionship with the government and the gov-
ernment exercised due care and took rea-
sonable precautions against foreseeable
acts and  omissions. 42 U.S.C.
§ 9607(b)(3). The Court agrees that as to
the areas where the United States has
been found to have arranger liability as
discussed above, the United States has not
established that releases were the “sole
cause” of a third party and would not be
entitled to the defense.

[32] The Court disagrees that the
United States failed to exercise due care
and reasonable precautions in regards to
land owned by the federal government or
to require actions by other downstream
landowners. Defendants argue that the
United States is liable for downstream
lands wherein hazardous substances have
come to be located due to the govern-
ment’s failure to require that landowners
protect their land from tailings flowing
onto their property. This argument is
meritless. First, the amount of land
owned by the federal government in the
100 year floodplain is minimal and it has
not been shown that releases occurred
from federal government land. Second, it
is unrealistic to believe a third party has to
take action to protect their property where
the consequence of taking the suggested
action is to make the impact of the tailings
downstream even worse. Third, ease-
ments were entered into by third party
landowners and the mining companies that
allowed the mining companies to deposit
tailings on their land. Gross v. Bunker
Hill & Sullivan Mining & Concentrating
Co., 45 F.2d 651 (D.Idaho 1930). The Unit-

ed States had no control over the contrac-
tual agreements entered into by the par-
ties.

V. CONCLUSION

In applying the elements of the requisite
causes of action, the Court finds that
Plaintiffs have established Defendants’ lia-
bility for their claims for response costs
and for damages to natural resources un-
der CERCLA and as well as damages
under the CWA. The matter will proceed
to trial to quantify the damages in this
case.

VI. ORDER

Being fully advised in the premises, the
Court hereby orders that consistent with
this Order, liability has been established
by the Trustees. The Court will proceed
to the next phase of this trial. The parties
are to submit a joint scheduling order to
the Court within thirty (30) days of the
date of this Order. The scheduling order
deadlines shall be based on a trial date for
the damages portion of this trial set to
begin on May 11, 2004.
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Compensation, and Liability Act (CERC-
LA), against former operator/owner of as-
bestos mine and current owner of mine
properties, to recover costs United States
incurred responding to releases or threats
of releases of asbestos on properties, and
in and around nearby town. On United
States’ motions for summary judgment,
the District Court, Molloy, Chief Judge,
held that: (1) decision by Environmental
Protection Agency (EPA) to conduct re-
moval action, rather than remedial action,
was not arbitrary and -capricious; (2)
EPA’s decision to undertake time-critical
removal action was not arbitrary and ca-
pricious; (3) removal action did not violate
CERCLA or national contingency plan
(NCP), even though it exceeded statutory
time and monetary limits for such actions;
(4) fact issues as whether former operator
“arranged” for disposal of asbestos at cer-
tain properties in and around town, so as
to be liable for response costs under
CERCLA, and as to amount of costs that
government incurred to cleanup site, pre-
cluded summary judgment for United
States in CERCLA cost-recovery action;
(56) United States established prima facie
case of liability under CERCLA against
current owner of mine properties; and (6)
owner did not establish third-party, inno-
cent purchaser, or act of God defenses to
CERCLA liability.

Motions granted in part, and denied in
part.

See also, 280 F.Supp.2d 1149, 2003
WL 22076581.

1. Environmental Law €439

Decision by Environmental Protection
Agency (EPA) to conduct removal, rather
than remedial action, in response to releas-
es or threats of releases of asbestos in and
around town near asbestos mine, was not
arbitrary and capricious; even if action
could have been classified as remedial ac-
tion, EPA’s decision was consistent with
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national contingency plan (NCP), in that,
EPA considered mandatory factors and
made specific findings that there was actu-
al or potential asbestos exposure to human
populations. Comprehensive Environmen-
tal Response, Compensation, and Liability
Act of 1980, § 104(a), 42 TU.S.C.A.
§ 9604(a); 40 C.F.R. § 300.415(b).

2. Environmental Law &>439

Decision by Environmental Protection
Agency (EPA) to undertake time-critical
removal action without performing engi-
neering evaluation/cost analysis, in re-
sponse to releases or threats of releases of
asbestos in and around town near asbestos
mine, was not arbitrary and capricious;
EPA determined that asbestos contamina-
tion posed an immediate threat to people
in town and that short construction season
required immediate action to avoid sub-
stantial delay. Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act of 1980, § 104(a), 42 U.S.C.A.
§ 9604(a); 40 C.F.R. § 300.415(b)(4)().

3. Environmental Law =439

Removal action undertaken by Envi-
ronmental Protection Agency (EPA), in re-
sponse to releases or threats of releases of
asbestos in and around town near asbestos
mine, did not violate CERCLA or national
contingency plan (NCP), even though it
exceeded statutory time and monetary lim-
itations for removal actions, as EPA deter-
mined that public’s continued exposure to
asbestos in area constituted immediate
risk to public health, that without contin-
ued immediate response, asbestos would
continue to expose public to harm, that
statutory limits were insufficient for ap-
propriate response, and that no other enti-
ty had resources to take similar actions.
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
§ 101 et seq., 42 U.S.C.A. § 9601 et seq.;
40 C.F.R. § 300.415(b)(5).
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4. Environmental Law ¢&=439

Alleged failure by Environmental Pro-
tection Agency (EPA) to comply with its
own policies when conducting CERCLA
removal action in response to releases or
threats of releases of asbestos in and
around town near asbestos mine, did not
violate national contingency plan (NCP),
and thus such failure could not be basis for
finding EPA’s actions arbitrary and capri-
cious; CERCLA and the NCP, not the
internal policies of the EPA, governed de-
cisions surrounding removal actions.
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
§ 101 et seq., 42 U.S.C.A. § 9601 et seq.;
40 C.F.R. § 300.1 et seq.

5. Environmental Law ¢&=464

Once the United States establishes
prima facie case for response costs under
CERCLA, burden shifts to defendant to
prove that the response action was incon-
sistent with national contingency plan
(NCP). Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980, § 107(a), 42 U.S.C.A. § 9607(a).

6. Environmental Law €464

In cost recovery action under CERC-
LA, response action’s consistency with na-
tional contingency plan (NCP) is pre-
sumed, and to rebut it, defendant must
show that response action itself, rather
than individual costs, was inconsistent with
NCP. Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980, § 107(a), 42 U.S.C.A. § 9607(a).

7. Federal Civil Procedure €=2498.3
Genuine issues of material fact as to
whether former owner of asbestos mine
“arranged” for disposal of asbestos at cer-
tain properties in and around nearby town,
so as to support finding that owner was
liable for response costs, and as to exact
amount of costs that government incurred
to clean up contaminated site, precluded
summary judgment in government’s cost-

recovery action under CERCLA. Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§ 107(a), 42 U.S.C.A. § 9607(a).

8. Environmental Law ¢&=441, 442

To recover response costs under
CERCLA, there is no minimum require-
ment for a release or threat of release to
have occurred. Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act of 1980, § 107(a), 42 U.S.C.A.
§ 9607(a).

9. Environmental Law =446

Any claim that the response costs in-
curred to clean up hazardous site are ex-
cessive or unreasonable is not defense to
CERCLA cost recovery action. Compre-
hensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§ 107(a), 42 U.S.C.A. § 9607(a).

10. Environmental Law =446

To recover response costs under
CERCLA, United States need only estab-
lish facts showing the Environmental Pro-
tection Agency (EPA) incurred response
costs to clean up hazardous site; United
States need not prove that response costs
that were incurred were caused by defen-
dant. Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980, § 107(a), 42 U.S.C.A. § 9607(a).

11. Environmental Law =446

United States established that it in-
curred response costs to clean up asbes-
tos on owner’s properties that were for-
merly used to mine and process asbestos,
thereby establishing a prima facie case
for liability against owner for response
costs under CERCLA. Comprehensive
Environmental Response, Compensation,
and Liability Act of 1980, § 107(a), 42
U.S.C.A. § 9607(a).
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12. Environmental Law &=445(1)

Owner of properties that were former-
ly used to mine and process asbestos failed
to establish third-party defense to liability,
under CERCLA, for costs incurred by
United States in response to releases or
threats of releases of asbestos on proper-
ties; owner presented no evidence of third-
party actions that might have caused con-
tamination. Comprehensive Environmen-
tal Response, Compensation, and Liability
Act of 1980, § 107(a), 42 TU.S.C.A.
§ 9607(a).

13. Environmental Law ¢&=445(1)

Owner of properties that were former-
ly used to mine and process asbestos was
not an “innocent purchaser” of properties,
so as to support finding that it was not
liable under CERCLA for response costs
that United States incurred to clean up
asbestos from properties; although owner
asserted that at the time it purchased
properties, there was no active mining and
that it was not aware of presence of asbes-
tos on properties, owner did not make any
inquiry into previous ownership and uses
of properties, let alone all appropriate in-
quiry, before purchasing properties. Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§§ 101(35)(A, B), 107(a), 42 U.S.C.A.
§8 9601(35)(A, B), 9607(a).

See publication Words and Phras-

es for other judicial constructions
and definitions.

14. Environmental Law ¢=445(1)

Owner of properties that were for-
merly used to mine and process vermicu-
lite, which contained asbestos, was not en-
titled to rely on “act of God defense,” to
avoid liability, under CERCLA, for re-
sponse costs that United States incurred
to clean up contaminated properties; fact
that vermiculite and asbestos were natu-
rally-occurring on properties was not natu-
ral phenomenon of exceptional, inevitable,
and irresistible character, which would
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have triggered defense, and even if it was,
United States responded to asbestos and
asbestos-contaminated vermiculite that
was by-product of vermiculite processing.
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
§§ 101(1), 107(a), 42 U.S.C.A. §§ 9601(1),
9607(a).

Sherry S. Matteucci, Victoria L. Francis,
Office of U.S. Attorney, Billings, MT, Mat-
thew D. Cohn, Andrea Madigan, David F.
Askman, James D. Freeman, Heidi Kukis,
Mark C. Elmer, U.S. Dept. of Justice,
Denver, CO, John C. Cruden, U.S. Envi-
ronmental Enforcement Section, Thomas
Sansonetti, U.S. Dept. of Justice, Washing-
ton, DC, for United States.

Kenneth W. Lund, John D. McCarthy,
Linnea Brown, Holme, Roberts & Owen,
Denver, CO, Gary L. Graham, Dean A.
Hoistad, David C, Berkoff, Terry J. Mac-
Donald, Garlington, Lohn & Robinson,
PLLP, Missoula, MT, for Defendants.

ORDER

MOLLOY, Chief Judge.
I. Factual Background

In the late 1800s, gold miners discovered
a significant body of vermiculite ore in an
area located in the mountains seven miles
northeast of Libby, Montana. One of the
minerals found in the vermiculite deposits
is tremolite, a form of asbestos in the
amphibole family. Around 1939, the Zo-
nolite Company (originally known as Uni-
versal Zonolite Insulation Company) was
formed to mine and process vermiculite
from the Libby ore deposit into insulating
materials and other products. Under an
Agreement and Plan of Reorganization
dated January 17, 1963, between W.R.
Grace & Co., a Connecticut corporation,
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and Zonolite Company (“Zonolite Agree-
ment”), W.R. Grace & Co. acquired “sub-
stantially all of the properties and assets of
Zonolite” and agreed to
assume and agree in due course to pay
and discharge all debts and liabilities of
Zonolite existing on the Closing, wheth-
er absolute, contingent or otherwise, and
whether or not set forth on, reserved
against or reflected in Zonolite’s Balance
Sheet as of December 31, 1962

In 1988, W.R. Grace & Co. changed its
name to W.R. Grace & Co.-Conn. as part
of a complex corporate reorganization, and
became a subsidiary of a newly-created
New York corporation named W.R. Grace
& Co. (“Grace”).! Grace continued com-
mercial mining and processing operations
around Libby until about 1990. From
1963 to 1990, asbestos fibers were emitted
from the mill at the vermiculite mine. At
various times between 1963 and 1990,
Grace gave away vermiculite concentrate
and/or expanded vermiculite to residents
of Libby.

In the mid-1990s, Grace sold several of
the properties associated with its former
vermiculite operations around Libby. In
separate transactions in 1994, Defendant
Kootenai Development Corporation
(“KDC”) purchased approximately 3,600
acres of mountainous land that includes
the former vermiculite mine (the “Mine
Site”) and an approximately 20-acre parcel
known as the “Kootenai Flyway” located
between Highway 37 and the Kootenai
River, part of a former vermiculite pro-
cessing facility known as the “Screening
Plant.” 1In 2000, KDC acquired an approx-
imately 42-acre parcel, known as the
“Kootenai Bluffs,” situated on the bank of

1. In this Order, “Grace” refers to W.R. Grace
& Co., a Connecticut corporation, both before
and after it changed its name to W.R. Grace
& Co.-Conn. Defendant W.R. Grace. & Co.
is a Delaware corporation that was incorpo-
rated in 1998 and is the sole shareholder of

the Kootenai River, also formerly part of
the Screening Plant. KDC owns the Mine
Site, Kootenai Bluffs and Kootenai Fly-
way. A portion of the former Screening
Plant is owned by Mel and Lerah Parker
who, beginning around 1994, used the
property for commercial operations and
their personal residence.?

In November 1999, the EPA began a
series of investigations around Libby. In
spring 2000, the EPA determined that a
removal action was necessary to address
the releases or threatened releases of as-
bestos at the Screening Plant and another
former vermiculite processing facility in
Libby know as the “Export Plant.” On
May 23, 2000, the EPA issued its original
Action Memorandum in which it approved
a removal action for the Export Plant and
the Screening Plant. The original Action
Memorandum also approved an exemption
from the $2 million/12-month statutory
limits on removal actions.

On July 20, 2001, the EPA issued an
Action Memorandum Amendment in which
it modified the scope of the removal action
to include several additional properties and
approved an increase in the cost ceiling
above $6 million to a total of $20,976,000.
Among the properties added were the
Brownlee and Seifkie residences, Plummer
Elementary School, Libby Middle School,
Libby High School, Rainy Creek Road,
and similarly situated properties.

On May 2, 2002, the EPA issued a sec-
ond Action Memorandum Amendment
which again expanded the scope of the
removal action and approved a cost ceiling
increase to $55,635,000. This amendment
resulted from “newly identified exposure

Grace-Conn. The parties have stipulated to
the dismissal of the Delaware corporation.

2. The entire area is referred to as the “Libby
Asbestos Site.”


http:F.Supp.2d

1140

pathways” and approved the removal of
vermiculite insulation from businesses and
residences. This approval was based in
part on “the highly unusual facts indicating
that homes in Libby contain insulation that
consists of the asbestos-containing vermi-
culite mined at Libby that was not inspect-
ed, packaged, labeled, warranted, regulat-
ed or sold as a commercial product.”

The United States filed this action seek-
ing costs it incurred at the Libby Asbestos
Site through December 31, 2001, in the
amount of $55,166,026.56; prejudgment in-
terest that has accrued since May 23, 2000;
and a declaratory judgment on the liability
of Grace and KDC for response costs or
damages that will be binding in any subse-
quent action or actions to recover further
response costs or damages.?

In general, Defendants maintain that
the EPA’s response actions and the costs
incurred are inconsistent with the National
Contingency Plan (“NCP”), 40 C.F.R. Part
300; the EPA has not accurately account-
ed for its costs as required by 40 C.F.R.

3. Specifically, as set forth in the Final Pretrial
Order, the United States seeks a declaratory
judgment that Grace is liable for response
costs and costs of public health assessments
or health effects studies incurred after De-
cember 31, 2001(1) at the Mine, Screening
Plant, Export Plant, Flyway, Bluffs, Libby
Middle School, the Plummer Elementary
School, and the Calhoun, Burriss, Johnson,
Sanderson (123 Hamann Ave.), Temple,
Struck, Rice, Fuhlendorf, Spencer, Westfall,
Hoff, Beauliea, Burshia, Schenck, Sanderson
(4241 Hwy 37 N), Skramstead, Cady, Cote,
Hebenstreit, McCully, Hilliard, Parseau, Jere-
sek, Dennis, Long, Belangie, Wilkes, Rodgers,
Parker (1421 Main St.), Drury, Graham,
Bowker, Phillips, Jacobson, Visger, Brown
(653 Flower Creek Road), Brown (346 Gran-
ite Ave), Downey, Geer, Jordan, Mohr, Nixon,
Ray, Sanderson (113 W. Oak St.), Wilkes,
Powers (2293 Kootenai River Rd.), Powers
(2297 Kootenai River Road), Kootenai Angler,
Epperson and subsequently identified proper-
ties within the Libby Asbestos Site at which
detectable amounts of amphibole asbestos ex-
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§ 300.160; the EPA’s response actions in-
cluded responses to a release or threat-
ened release of “a naturally occurring sub-
stance in its unaltered form, or altered
solely through naturally occurring process-
es or phenomena, from a location where it
is naturally found” or “from products
which are a part of the structure of, and
result in exposure within, residential build-
ings or business or community structures”
as proscribed by Section 104(a)(3) of
CERCLA, 42 U.S.C. § 9604(a)(3); and the
releases or threatened releases of asbestos
in Libby, Montana were caused by an act
of God, act of war, or act or omission of a
third party other than an employee or
agent of the Defendants, or than one
whose act or omission occurs in connection
with a contractual relationship, existing di-
rectly or indirectly, with the Defendants.

The parties have stipulated that: (1)
asbestos is a hazardous substance as de-
fined in Section 101(14) of CERCLA, 42
U.S.C. § 9601(14); (2) Libby vermiculite
ore deposits contain measurable quantities
of asbestos; (3) there has been a release

ist in the yards, gardens or driveways of resi-
dential or commercial properties in Libby;
(2) at properties within the Libby Asbestos
Site that have detectable amounts of amphi-
bole asbestos in household dust, including but
not limited to the Spencer Law Firm, Koote-
nai Valley Christian School, Achievements
Shop, and the Fryberger, Loomis, Peterson,
Alford, McBride, Smith, Spencer, Norres and
Stubbs properties; (3) and at other properties
within the Libby Asbestos Site at which EPA
undertakes or has undertaken sampling activ-
ities or has otherwise investigated the possible
presence of amphibole asbestos (with the ex-
ception of the Foote, Walker, and 1022 Cali-
fornia Avenue properties). The requested de-
claratory judgment relates only to Grace’s
liability with respect to the above-identified
properties, not the amount of costs incurred
or the NCP consistency of any future response
action decisions. The United States also
seeks a declaratory judgment that KDC is
liable for response costs incurred after De-
cember 31, 2001 at the Flyway. Bluffs, and
Mine.
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or threatened release of asbestos at the
Libby Mine Site, Screening Plant (includ-
ing the Flyway and Bluffs), and Export
Plant; and (4) these sites are “facilities” as
defined in Section 101(9) of CERCLA, 42
U.S.C. § 9601(9).

II. Analysis

A. Applicable Law

CERCLA provides that

[w]henever (A) any hazardous substance
is released or there is a substantial
threat of such a release into the environ-
ment, or (B) there is a release or sub-
stantial threat of release into the envi-
ronment of any pollutant or contaminant
which may present an imminent and
substantial danger to the public health
or welfare, the president is authorized to
act, consistent with the national contin-
gency plan, to remove or arrange for the
removal of, and provide for remedial
action relating to such hazardous sub-
stance, pollutant, or contaminant at any
time (including its removal from any
contaminated natural resource), or take
any other response measure consistent
with the national contingency plan which
the President deems necessary to pro-
tect the public health or welfare or the
environment.

42 U.8.C. § 9604(a)(1).

The ability to respond to a release or
threatened release is limited when the re-
sponse is to that

4. “Remove” or “removal’ are defined as “‘the
cleanup or removal of released hazardous
substances from the environment, such ac-
tions as may be necessary [sic] taken in the
event of the threat of release of hazardous
substances into the environment, such actions
as may be necessary to monitor, assess, and
evaluate the release or threat of release of
hazardous substances, the disposal of re-
moved material, or the taking of such other
actions as may be necessary to prevent, mini-
mize, or mitigate damage to the public health
or welfare or to the environment, which may

(A) of a naturally occurring substance in
its unaltered form, or altered solely
through naturally occurring processes or
phenomena, from a location where it is
naturally found;

(B) from products which are part of the
structure of, and result in exposure
within, residential buildings or business
or community structures; or

(C) into public or private drinking water
supplies due to deterioration of the sys-
tem through ordinary use.

42 U.S.C. § 9604(a)(3). However, even in
the situations listed in § 9604(a)(3), a re-
sponse is permitted if, in the agency’s dis-
cretion, it determines that the release or
threatened release “constitutes a public
health or environmental emergency and no
other person with the authority and capa-
bility to respond to the emergency will do
so in a timely manner.” 42 U.S.C.
§ 9604(a)(4).

As set forth in CERCLA, and more
defined in the regulations promulgated
thereunder, two different response actions
to a release or threatened release of a
hazardous substance are permitted: a re-
moval * action or a remedial® action. If
the agency determines that a release or
threatened release is a threat to the public
health or welfare, the agency “may take
any appropriate removal action to abate,
prevent, minimize, stabilize, mitigate, or
eliminate the release or the threat of re-

otherwise result from a release or threat of
release.” 42 U.S.C. § 9601(23).

5. “Remedy” or ‘‘remedial action” are defined
as “‘those actions consistent with permanent
remedy taken instead of or in addition to
removal actions in the event of a release or
threatened release of a hazardous substance
into the environment, to prevent or minimize
the release of hazardous substances so that
they do not migrate to cause substantial dan-
ger to present or future public health or wel-
fare or the environment.” 42 U.S.C.
§ 9601(24).
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lease.” 40 C.F.R. § 300.415(b)(1). To
proceed with a removal action, the agency
must first consider the following factors
(the “mandatory factors”):
(I) Actual or potential exposure to near-
by human populations, animals, or the
food chain from hazardous substances or
pollutants or contaminants;
(ii) Actual or potential contamination of
drinking water supplies or sensitive eco-
systems;
(iii) Hazardous substances or pollutants
or contaminants in drums, barrels,
tanks, or other bulk storage containers,
that may pose a threat of release;
(iv) High levels of hazardous substances
or pollutants or contaminants in soils
largely at or near the surface that may
migrate;
(v) Weather conditions that may cause
hazardous substances or pollutants or
contaminants to migrate or be released;
(vi) Threat of fire or explosion;
(vii) The availability of other appropri-
ate federal or state response mecha-
nisms to respond to the release; and
(viii) Other situations or factors that
may pose threats to public health or
welfare of the United States or the envi-
ronment.

40 C.F.R. § 300.415(b)(2). If it is deter-
mined that removal is appropriate, the ac-
tion must begin as soon as possible. 40
C.F.R. § 300.415(b)(3). However, if a re-
moval action is selected and there are six
months between the time the decision is
made and the time on-site activities are to
begin, the agency must conduct an engi-
neering evaluation/cost analysis® and de-
velop sampling and analysis plans, if envi-
ronmental samples are to be used. 40
C.F.R. § 300.415(b)(4).

B. Motions Regarding Grace

The United States has filed three sepa-
rate motions for summary judgment re-

6. An EE/CA “‘is an analysis of removal alter-
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garding its claims against Grace. The mo-
tions are parsed by claims and defenses,
however, there are three over-arching is-
sues that transcend the different motions.
The three issues that must be decided are:
(1) Was the EPA’s decision to conduct
and continue its asbestos removal action
at the Libby Asbestos Site arbitrary and
capricious?
(2) Is Grace liable under CERCLA for
cleanup at the Libby Asbestos Site?
3) Is the EPA entitled to the
$55,166,026.56 in costs it claims have
incurred as part of the removal action?

1. Removal Action Consistent with
NCP

[1] The EPA contends that its decision
to conduct a removal action complies with
CERCLA and the NCP. Grace counters
that the EPA should have conducted a
remedial action and that its decision to
undertake a removal action was designed
to avoid the safeguards necessary to pro-
ceed with a remedial action. Additionally,
Grace contends that the EPA has violated
the NCP because the response action has
exceeded the $2 million/12-month statuto-
ry limits without justification.

The EPA’s first Action Memorandum
summarizes the factors it considered in
approving a time-critical removal action
and exemption from the $2 million/12—
month statutory limits. In its initial inves-
tigation, the EPA found over 200 reported
cases of asbestos-related diseases, includ-
ing 33 that were non-occupational and 6 in
which there were no family ties to the
vermiculite mine. The EPA also found a
significant amount of asbestos-contaminat-
ed vermiculite at the Libby Asbestos Site,
including in houses, areas where children
played, and gardens. Historical and re-
cent samples by Grace and the EPA

natives for a site.”
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showed excessive concentrations of air-
borne asbestos were common.

Based in part on these findings, the
EPA concluded that the conditions around
Libby constituted an imminent and sub-
stantial threat to the public health and
welfare. In recommending and approving
a removal action, the Action Memorandum
contained specific findings that there was
actual or potential asbestos exposure to
human populations; numerous piles of
bulk asbestos-contaminated vermiculite ex-
isted at the Libby Asbestos Site; contami-
nated soils at the Site were likely to be
spread by wind, rain, snow-melt, and re-
moval by humans; and that no other viable
federal or state response actions were like-
ly. These findings correspond to the man-
datory factors set forth in 40 C.F.R.
§ 300.415(b)(2)(d), (i), {v), (v), and (vii)
and are supported by the record that was
before the EPA.

While the Action Memorandum does not
contain specific findings on the factors in
subparts (b)(2)(ii), (vi) or (viii), the record
indicates they were considered. For ex-
ample, (b)(1)(ii) requires consideration of
“[alctual or potential contamination of
drinking water supplies or sensitive eco-
systems.” The Action Memorandum indi-
cates that it was too early to determine if
asbestos contamination posed a threat to
the environment, but evaluation would con-
tinue; 7 likewise, it appears the asbestos-
contaminated vermiculite posed no risk of
fire or explosion. Though subpart
(b)(2)(viii) was not specifically considered,
it is a catech-all provision that allows con-
sideration of any other factors not already
considered.

Grace’s main argument is that the EPA
has acted arbitrarily and capriciously be-
cause it is performing a remedial action
under the guise of a removal action, allow-

7. The Action Memorandum also indicated
that a response action would mitigate any

ing it to evade procedural safeguards. As
noted above, however, the record indicates
that the EPA considered the mandatory
factors set forth in 40 C.F.R.
§ 300.415(b)(2). The NCP allows the EPA
to proceed with a removal action after
considering these factors. That the re-
sponse could also be classified as a remedi-
al action is not relevant. Consideration of
the mandatory factors is what is required
to conduct a removal action; because the
EPA did so, its decision to conduct a re-
moval action rather than a remedial action
is consistent with the NCP and cannot be
second-guessed by this Court. See e.g.
United States v. Chapman, 146 F.3d 1166,
1172-73 (9th Cir.1998).

[2] Likewise, the EPA’s decision to un-
dertake a time-critical removal was not
arbitrary and capricious. The NCP re-
quires that the EPA perform an engineer-
ing evaluation/cost analysis if a planning
period of six months exists before a remov-
al action is to begin, 40 C.F.R.
§ 300.415(b)(4)d). Here, the EPA issued
its Action Memorandum on May 23, 2000
determining that a removal action was ap-
propriate and that it should be deemed
time-critical due to the immediacy of the
potential harm to people in Libby.

In reaching this decision, the EPA de-
termined that asbestos contamination
posed an immediate threat to people in
Libby and that the short construction sea-
son required immediate action to avoid
substantial delay. The EPA began its re-
moval action by July 2000, within six
months of its decision. While Grace dis-
agrees with the EPA’s decision to pursue a
time-critical removal, it is a decision that is
within the EPA’s discretion. Because the
removal action began within six months,
the NCP did not require the EPA to per-

threat to the environment.


http:F.Supp.2d

1144

form an engineering evaluation/cost as-
sessment.

[8] Grace also argues that the removal
action is not legal because the EPA has
exceeded the $2 million/12-month statuto-
ry limits for removal actions. Grace is
correct that CERCLA and the NCP estab-
lishes limits on removal actions, however,
those limits are not inviolate. Rather, the
limits apply unless the EPA determines
that

(i) [t]here is an immediate risk to public
health or welfare of the United States or
the environment; continued response
actions are immediately required to pre-
vent, limit, or mitigate an emergency;
and such assistance will not otherwise be
provided on a timely basis; or

(ii) [c]ontinued response action is other-

wise appropriate and consistent with the

remedial action to be taken.

40 C.F.R. § 300.415(b)(5).

The EPA documented its reasons for
exemption from the statutory limits in the
original Action Memorandum and each
subsequent Action Memorandum Amend-
ment. Specifically, the EPA determined
that the public’s continued exposure to as-
bestos in the environment around Libby
constituted an immediate risk to the public
health; without continued immediate re-
sponse, asbestos would continue to expose
the public to harm; the statutory time and
monetary limits were insufficient for an
appropriate response due to the size and
complexity of the removal; and no other
entity had the resources to take similar
actions. The EPA’s consideration of these
factors satisfies the requirements in the
NCP and allows the EPA to exceed the
statutory limits on removal actions.

[4] Finally, Grace argues the EPA vio-
lated its own policies in approving the
removal action, declaring it time-critical,
and exceeding the statutory cap. Regard-
less of whether this is true, it is not rele-
vant. CERCLA and the NCP, not the
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internal policies of the EPA, govern the
decisions surrounding removal actions.
The NCP does not incorporate the EPA’s
internal policies; accordingly, the EPA’s
alleged failure to comply with its own poli-
cies does not violate the NCP, nor can it
be a basis for finding the EPA’s actions
arbitrary and capricious. United States v.
Findett Corp., 220 F.3d 842, 849-50 (8th
Cir.2000).

The EPA has complied with the NCP’s
requirements to approve a time-critical re-
moval action and to exceed the $2 mil-
lion/12-month statutory limits. Because
the EPA considered the factors set forth
in the NCP, the Court cannot second-
guess its conclusions. Therefore, the
EPA’s actions are not inconsistent with the
NCP, nor are they arbitrary and capri-
cious or otherwise not in accordance with
law.

2. Grace’s Liability Under CERCLA

[5,6] To establish a prima facie case to
recover response costs under CERCLA,
the EPA must prove: (1) the site is a
facility; (2) a release or threatened release
of a hazardous substance occurred; (3) the
government incurred costs in responding
to the release or threatened release; and
(4) the defendant is the liable party. 42
US.C. § 9607(a); Chapman, 146 F.3d
1166, 1169 (9th Cir.1998). Once the Unit-
ed States establishes a prima facie case,
the burden shifts to the defendant to prove
that the response action was inconsistent
with the national contingency plan
(“NCP”). Id. In a recovery of response
costs action, consistency with the NCP is
presumed. Id. at 1170; United States v.
Chromalloy American Corp., 158 F.3d 345,
352 (5th Cir.1998) (“as long as the govern-
ment’s choice of response is consistent
with the NCP, costs are presumed to be
recoverable”). To rebut the presumption,
the defendant must show that the response
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action itself, rather than individual costs,
was inconsistent with the NCP. Chapman,
146 F.3d at 1170-71; United States wv.
Hardage, 982 F.2d 1436, 1443 (10th Cir.
1992).

[7]1 The parties agree that Grace is
liable under CERCLA for cleanup of the
following properties (the “undisputed
properties”) 8

The Mine Site; the former Screening

Plant; the Flyway; the Bluffs; the Ex-

port Plant; the Libby High School; the

Libby Middle School; Plummer Elemen-

tary School; Champion Hall Road;

Rainy Creek Road; and the residential

properties of Belangie, Brown (635

Flower Creek), Brownlee, Burshia, Cote,

Dennis, Downey, Drury, Geer, Graham,

Hebenstreit, Hilliard, Hoff, Jacabson,

Jeresek, Jordan, Long, Mohr, Norres,

Parker, Parseau, Peterson, Phillips,

Powers (2297 Kootenai River Rd.), Rice,

Rodgers, Sanderson (123 Hamann),

Sanderson (4241 Hwy 37), Schenck,

Skramstad, Smith, Spence (500 Jay Ef-

far), Spence (229 Pinewood), Struck,

Temple, McCully, Westfall, Wilkes (461

Parmenter), Wilkes (600 Ave. B).

The parties dispute Grace is liable for

cleanup of the following properties (the

“disputed properties”):
Calhoun, Burriss, Johnson, Fuhlendorf,
Beauliea, Cady, Hebenstreit, Bowker,
Visger, Brown (346 Granite Ave), Nixon,
Ray, Sanderson (113 W. Oak St.), Pow-
ers (2293 Kootenai River Rd.), Kootenai
Angler, Epperson, Spencer Law Firm,
Kootenai Valley Christian  School,
Achievements Shop, Fryberger, Loomis,
Alford, McBride, and Norres.

[81 For the disputed properties, there
are disputed issues of material fact as to
whether Grace is liable for cleanup. It is

8. In the Final Pretrial Order, the parties stip-
ulated that, as to the undisputed properties,

apparent that asbestos has been found at
these properties, either in the soil or in the
dust. While the amount of asbestos at
some of the properties is small, there is no
minimum requirement for a release or
threat of release to have occurred. The
properties qualify as facilities because they
are places where “a hazardous substance
has been deposited, stored, disposed of, or
placed, or otherwise come to be located.”
42 U.S.C. § 9601(9). Additionally, the
EPA has incurred costs in responding to
the releases or threatened releases at
these properties. The issue, then, is
whether Grace “arranged for disposal” of a
hazardous substance at the disputed prop-
erties making it a liable party under
CERCLA.

Grace has agreed that it arranged for
disposal of a hazardous substance at the
Schools, the undisputed residential proper-
ties, Rainy Creek Road, and Champion
Haul Road. This is based in part on the
fact that Grace allowed people in Libby to
take asbestos-contaminated vermiculite to
use in their homes and gardens. While it
is likely that the same occurred at the
disputed properties, this is not clear based
on the undisputed facts. Therefore, sum-
mary judgment on Grace’s CERCLA lia-
bility for the disputed properties is not
appropriate.

3. Response Costs

[91 Because the NCP regulates choice
of response actions, costs alone cannot be
inconsistent with the NCP. Hardage, 982
F.2d at 1443. If the EPA establishes that
Grace is liable under CERCLA, the sole
defense to being responsible for response
costs is to establish that the response ac-
tion was inconsistent with the NCP. Id.
Because the Court has determined that

the elements in § 9607(a) apply.
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the removal action is consistent with the
NCP, Grace is liable for all documented
costs incurred by the EPA in responding
to the undisputed properties. If the Unit-
ed States establishes that Grace is also
liable for cleanup at the disputed proper-
ties, Grace will be responsible for all costs
incurred by the EPA in the removal ac-
tion. Any claim that the costs are exces-
sive or unreasonable is not a defense. Id.

At this stage, the EPA is seeking
$55,166,026.56 for costs incurred in re-
sponding to the Libby Asbestos Site.
Grace agrees the EPA has provided ade-
quate documentation for $30,502,121.74 of
those costs. However, it is not clear what
costs were incurred at each property. For
the EPA to recover the full amount, it
must prove that Grace is liable under
CERCLA for cleanup of all of the proper-
ties. Because the parties have not prorat-
ed the costs by site, it is difficult, if not
impossible, to determine what costs were
incurred at the undisputed sites. There-
fore, summary judgment on response costs
is improper at this time.?

C. Motion Regarding KDC
1. CERCLA Liability

The United States moves for summary
judgment on the liability of KDC for re-
sponse costs incurred at properties owned
by KDC (the “KDC properties”) within the
Libby Asbestos Site.l® The United States
also seeks summary judgment on KDC’s
third-party and act of God defenses.

The parties have stipulated that a re-
lease or threatened release of a hazardous
substance occurred at the KDC properties;
that the properties are facilities under 42

9. If the parties can stipulate to the amount of
the undisputed $30,502,121.74 in costs that
were incurred at the undisputed properties,
summary judgment will be granted for that
amount. For those costs that remain disput-
ed, the only issues for trial are (1) whether
Grace is liable under CERCLA for response
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US.C. § 9601(9); and that KDC is an
owner of the properties. KDC also agrees
that the EPA incurred costs in responding
to the release or threat of release of asbes-
tos at the KDC properties. However,
KDC argues that the United States has
not proven an appropriate nexus between
the costs incurred and KDC’s relation to
those costs. KDC also argues that the
United States has not proven that the
response costs were necessary, an element
which KDC argues is factual in nature due
to the number of parties who have owned
the property in question.

KDC relies on several cases, including
Carson Harbor Village, Ltd. v. Unocal
Corp., to support its contention that the
United States must establish a “necessary
nexus” to recover response costs. Howev-
er, Carson Harbor does not support this
proposition. At issue in Carson Harbor
was the cleanup of tar-like and slag mate-
rials from contaminated wetlands. Unocal
had previously used property around the
wetlands in its petroleum production oper-
ations, though at the time of the cleanup,
the property was used by Carson Harbor
as a mobile home park. 270 F.3d 863, 868
(9th Cir.2001).

Carson Harbor sued Unocal to recover
response costs it incurred in cleaning up
the property. The court there determined
that “genuine issues of material fact pre-
cluded summary judgment on the issue of
whether the response costs at issue were
‘necessary.”” Id. at 888. However, the
dispute in Carson Harbor was not whether
costs were necessary, but whether any re-
sponse was required at all.

actions at the disputed properties, and (2)
whether there is adequate documentation for
the costs incurred.

10. KDC owned the Mine, the Bluffs, the Fly-
way, and portions of the Screening Plant.
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[10,11] Here, unlike in Carson Har-
bor, neither the United States nor KDC
dispute whether the EPA has or should
have responded. Rather, KDC maintains
the EPA’s response costs were not neces-
sary. However, causation is not an ele-
ment under CERCLA liability and any
argument regarding necessity is irrelevant
to liability. The United States need only
establish facts showing the EPA incurred
response costs. The United States need
not prove that response costs the EPA
incurred were caused by KDC. The United
States has incurred response costs in re-
moving 80,000 cubic yards of contaminated
soil and will continue to incur costs as the
cleanup continues. Thus, the United
States has established that response costs
were incurred, thereby establishing a pri-
ma facie case for liability under CERCLA.

2. Third-Party Defense

[12] As one of its affirmative defenses,
KDC asserted that

[tlo the extent that the United States
suffered any costs or damages, as may
be alleged in the Complaint, these costs
or damages were caused solely or at
least in part by the act or omissions of
third parties, for which KDC is not re-
sponsible.

The United States maintains that KDC
has failed to raise a genuine issue of fact
because it has not identified a responsible
third-party. In response, KDC asserts
that “unauthorized persons may have en-
tered the properties and may have been
responsible for releases thereon or for re-
moval of materials that later resulted in
releases” (emphasis added).

In United States v. Poly—Carb, Inc., the
district court held that evidence which was
“likely insufficient to prove a third party
affirmative defense at trial” could raise a
“likelihood” sufficient to show that genuine
issues of material fact exist. 951 F.Supp.
1518, 1531 (D.Nev.1996). Poly—Carb in-

volved a caustic spill and contentions by
Poly—Carb’s president and police chief that
they had no idea how the spill occurred.
Id. While the court in Poly—Carb found
that the contentions were sufficient to
raise a genuine issue of fact as to third-
party liability, it had before it undisputed
evidence that “the release [caustic spill]
may very well have been caused by van-
dals.” Id. at 1530.

Here, KDC has not pointed to any evi-
dence of third-party actions, other than its
unsupported contention that a third party
may have entered the Bluffs and the Fly-
way. It is KDC’s burden to present evi-
dence that a third party was the sole cause
of the release and that the third party had
no relationship to KDC. Id. at 1531.
KDC’s assertions are hypothetical, are un-
supported in the record, are insufficient to
raise a genuine issue of fact, and, there-
fore, are insufficient to defeat summary
judgment.

3. Innocent Purchaser

[13] To avalil itself of the innocent pur-
chaser defense, KDC must show that at
the time it acquired the properties, it “did
not know and had no reason to know that
any [asbestos] was disposed of on, in, or at
the facility.” 42 U.S.C. § 9601(35)(A)@).
To establish that it had no reason to know,
KDC must show that at the time of its
purchase, it undertook “all appropriate in-
quiry into the previous ownership and uses
of the property consistent with good com-
mercial or customary practice....” 42
U.S.C. § 9601(35)(B).

KDC does not point to facts that tend to
establish that it was an innocent purchas-
er. KDC states only that at the time it
purchased the KDC properties, there was
no active mining or vermiculite processing
and that it was not aware of the presence
of asbestos on the property. KDC does
not point to facts that show it made any
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inquiry into the previous ownership and
uses of the property, let alone “all appro-
priate inquiry.” KDC has failed to point
to articulable, material facts that show
there is a genuine issue for trial.

4. Act of God

[14] An act of God is defined as a
“natural phenomenon of an exceptional, in-
evitable, and irresistible character, the ef-
fects of which could not have been pre-
vented or avoided by the exercise of due
care or foresight.” 42 U.S.C. § 9601(1).
KDC maintains that naturally-occurring
vermiculite and asbestos minerals underlie
several portions of the KDC properties
and that EPA’s removal efforts on the
Kootenai Flyway and the Bluffs have dis-
turbed this naturally-occurring vermiculite
and asbestos, resulting in a release not
attributable to KDC.

KDC’s act of God defense alleges that
the vermiculite and asbestos were natural-
ly-occurring and were released as a result
of the EPA’s actions. That vermiculite
and asbestos are naturally-occurring at the
Libby Asbestos Site is not a “natural phe-
nomenon of an exceptional, inevitable, and
irresistible character” and, therefore, is
not an appropriate Act of God defense.
Further, the record before the Court es-
tablishes that the EPA responded to as-
bestos and asbestos-contaminated vermicu-
lite that was a by-product of vermiculite
processing. This does not qualify as “a
naturally occurring substance in its unal-
tered form, or altered solely through natu-
rally occurring processes or phenomena.”
42 U.S.C. § 9604(a)(3)d). Therefore, KDC
has failed to point to material facts that it
is entitled to assert an act of God or
naturally-occurring substance defense.

III. Conclusion

Based on the analysis above, the Court
finds:

1. The EPA’s removal action at the

Libby Site was not arbitrary and
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capricious and, therefore not incon-
sistent with the NCP.

2. Grace is liable under CERCLA for
cleanup at the undisputed proper-
ties.

3. There are material issues of fact as
to whether Grace is liable under
CERCLA for cleanup at the disput-
ed properties.

4. Because there are material issues of
fact regarding the disputed proper-
ties and the requested response
costs are not prorated by site, there
are material issues of fact as to the
amount of response costs.

5. KDC is liable under CERCLA for
cleanup at the KDC properties.

Accordingly, IT IS HEREBY OR-
DERED that Plaintiff’s Motion for Partial
Summary Judgment re:

1. Liability of W.R. Grace and First
and Fourth Affirmative Defenses
(dkt # 86) is GRANTED in part and
DENIED in part.

2. Response Costs and Second Affir-
mative Defense (dkt # 97) is DE-
NIED.

3. Third Affirmative
# 93) is GRANTED.

4. Liability of KDC (dkt #46) is
GRANTED.

Defense (dkt
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