Legal Issues Impacting Preparedness Efforts: An Update

Recent Legislative Changes

A Presentation by TDH, Office of General Counsel

I. Homeland Security – House Bill 9 (effective 06-22-03)
· Requires the governor to develop a statewide homeland security strategy.

· Requires strategy to coordinate activities among and between local, state, and federal agencies and the private sector.

· Requires the strategy to compliment the federal homeland security strategy.

· Creates the Critical Infrastructure Protection Council, which will provide suggestions for helping state and local agencies to implement the strategy. 

· Requires a state or local agency or non-governmental entity performing a homeland security activity to cooperate with various entities.

· Requires state and local agencies to inform governor about homeland security funding actions and to make certain annual funding reports to the governor.

II. Confidentiality – House Bill 9 (effective 06-22-03)
· Makes certain information confidential under the Texas Disaster Act.

· Only applies to information collected, assembled, or maintained by or for a governmental entity.

· Information for preventing, detecting, responding to, or investigating terrorism or criminal activity if relates to staffing requirements of an emergency response provider or tactical plan of the provider or pager or phone numbers of provider.

· Information for preventing, detecting, or investigating terrorism or criminal activity if relates to an assessment of the risk or vulnerability of persons or property including critical infrastructure.

· Information on construction or assembly of weapons including location of chemical, biological agent, toxin, or radioactive material or potential vaccine.

· Information for preventing, detecting, or investigating terrorism or criminal activity if relates to details of encryption codes or security keys for public communications system.

· Information that is part of a report to a US agency and relates to terrorism or criminal activity and is specifically required to be kept confidential by the federal government.

· Information that identifies technical details of vulnerabilities of critical infrastructure to terrorism.

· Information on specifications, operating procedures or location of a security system to protect from terrorism or criminal activity except financial information is public and most security camera locations are public.

· During a disaster, a governmental entity may voluntarily disclose all or part of the confidential information if the receiver has a legitimate need for the information.

· A governmental body may hold a closed meeting in order to deliberate any of the above information.
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III. Area Quarantine – House Bill 627 (effective 06-20-03)
· Commissioner of Health or a health authority may determine there is an environmental or toxic agent in the environment.
· Environmental or toxic agent includes disease, toxic substance, radioactive substance or hazardous substance.
· Commissioner or health authority may impose area quarantine.
· Creates a criminal penalty for violation of area quarantine.
IV. Control Measure Procedures – House Bill 2292, Sections 2.167 – 2.191 (effective 09-01-03)
· Defines “public health disaster” (PHD) to require Governor’s declaration of state of disaster and Commissioner of Health’s determination of immediate threat from communicable disease.  Allows PHD for not more than 30 days with one 30-day renewal.  Allows Governor to terminate a declaration of a PHD at any time.

· Allows commissioner to require reports of communicable disease or other health conditions without board rule in a PHD.

· Allows TDH or health authorities to release information to law enforcement personnel during a PHD solely for protecting health or life of a person.

· Authorizes the commissioner or health authority to more expeditiously request a court order to impose control measures on an individual in a PHD (if individual does not voluntarily comply).

· Allows control measures to be more expeditiously imposed on property in a PHD.

· Allows commissioner to impose an area quarantine if communicable disease is suspected in order to determine whether there is an actual outbreak (current law allows only if there is an outbreak).

· Requires a health authority imposing an area quarantine to notify and consult with city council and/or commissioner’s court as soon as practicable.
· During a PHD, requires an individual to disclose the individual’s immunization information to TDH and authorizes TDH to take appropriate action during an area quarantine to protect that individual and the public.
· Prohibits a justice of the peace from ordering an autopsy and states a medical examiner is not required to perform an autopsy when death was caused by a communicable disease during a PHD.  Allows the commissioner to designate diseases during a PHD for which waiting 48 hours before cremation would not be required.

· Clarifies that a health authority or the commissioner may appoint a designee to exercise powers or duties under the communicable disease law.

· Restricts use of evidence gathered by TDH or a health authority during an inspection or entry to certain criminal proceedings.

· Creates a criminal offense if a person knowingly refuses to allow TDH or a health authority to inspect or enter.
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V. Liability – Senate Bill 513, (effective 09-01-03) House Bill 4, Articles 10 and 11 (effective 09-01-03); and House Bill 9 (effective 09-01-03)
· SB 513: establishes immunity from civil liability for a person giving care, assistance, or advice with respect to the management of an incident that is a disaster and in which the care, assistance or advice is provided at the request of local, state, or federal agencies.

· Does not apply to a person who expects or receives compensation from or on behalf of the recipient of the care, assistance, or advice in excess of reimbursement for expenses incurred.

· HB 4, Article 10: Amends Good Samaritan law. Establishes immunity from civil liability for emergency care provided during an emergency.

· HB 4, Article 11: previously, providers in 20 listed licensed professions, including physicians and nurses, were exposed to personal liability for the portion of a civil judgment that exceeded the $100,000 indemnification cap for state and local governmental public servants. The bill eliminates the exception to the liability cap for health care providers; therefore such providers will not be personally liable for damages over $100,000. 

· HB 9: extends immunity from civil liability to an officer or employee of a state or local agency or a volunteer performing a homeland security activity at the request or under the direction of a state or local agency.

· Extends immunity from civil liability to a state or local agency that furnishes a service related to homeland security activity under an inter-local contract.

VI. General information

· Copies of bills are available at www.capitol.state.tx.us.

· TDH’s Communicable Disease Control Measures in Texas: A Guide for Health Authorities in a Public Health Emergency is available at www.tdh.state.tx.us/phpep/1ha. It is being updated to reflect recent legislative changes.
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