Script: Public Health Emergency Law Unit Two
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Slide 2: Unit 2 of Public Health Emergency Law 3.0 covers emergency powers related to the protection of persons. 
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Slide 5: Learning objectives for Unit 2 include:

Identifying the Constitutional framework for use of police powers to protect the public’s health during an emergency;

Describing the limits of mandatory controls and other social distancing measures;

Recognizing the scope of local, state, tribal, federal, and international jurisdictional issues pertaining to protection of people; and
Identifying legal issues regarding mass evacuations, re-opening facilities, special populations, and related issues.

Slide 6: To address the first objective, we will outline the Constitutional framework for the use of the police power to protect the public’s health during an emergency.

Slide 7: As covered in Unit 1, the police power is the inherent authority of a government to impose restrictions on private rights for the sake of public welfare, order, and security.

Slide 8: All emergencies start locally, but as they grow in scale and complexity, local jurisdictions may seek assistance from states, and states may seek assistance from the federal government. It is also common practice for many local health jurisdictions to deal directly with CDC on certain public health matters.

Federal assistance to a state under the Stafford Act is primarily a function of the federal “tax and spend” authority under the Constitution.

Federal coordination over interstate and international emergency situations is part of the federal government’s independent authority under the commerce clause and the general prohibition against states entering into foreign compacts.

Slide 9: As noted, response to catastrophic events may require resources from multiple jurisdictions, agencies, and levels of government. Frequently, all three branches of government will be involved.

Slide 10: Jacobson v. Massachusetts is the principal case on the constitutionality of mandatory public health measures. Though it is a mandatory vaccination case, it articulates the principles and authority for the use of the police power in other public health control situations, such as quarantine, isolation, and closure during emergencies. Jacobson established that any such regulations must be reasonable, and must balance and recognize the individual rights protected by the U.S. Constitution.

Slide 11: U.S. courts have also ruled to protect against abuses of the police power. 

In the 2002 case of Souvannarath v. Hadden, the California court of appeals held in favor of a Laotian TB patient who had been incarcerated under an isolation order in a county jail for a period of one year, in violation of a state statute.

In the 1900 case Jew Ho v. Williamson, a federal court struck down an overly-broad quarantine/cordon sanitaire order that encompassed an entire Chinese district in San Francisco.

Slide 12: The second objective for Unit two involves the limits of mandatory controls and other social distancing measures.

Slide 13: Social distancing measures include various non-pharmaceutical interventions, such as closing schools, canceling public gatherings, and implementing telecommuting.

Slide 14: As illustrated in Jacobson v. Massachusetts, collective actions for the common good must be balanced with respect for individual liberty interests.

Slide 15: Isolation and quarantine are two strategies used to contain a contagious illness. Both are common practices in public health, and both aim to control exposure to infected or potentially infected persons. Both may be undertaken voluntarily or compelled by public health authorities. 
The two strategies differ in that isolation applies to persons who are known to have an illness, and quarantine applies to those who have been exposed to an illness but who may or may not become ill.

Slide 16:  The effectiveness of quarantine depends on several things, including the time period between exposure and the onset of communicability, the mode of transmission, the actual distance of separation required, and treatment options.

Slide 17: Although the government has legal authority to implement quarantine, isolation, and treatment, public health officials must determine how to apply these powers fairly, how much force to be used to achieve compliance, and who will enforce the measures. 

Slide 18: The Constitution establishes due process rights for restrictions of liberty that apply to quarantine and isolation. These include the right to notice, counsel, and a hearing. Also, the basis for the detention must be reasonable.

Slide 19: Each state has its own procedures and documentation requirements for issuing and enforcing quarantine orders. Some of the typical procedural requirements are listed here.

Slide 20: This slide is an example of quarantine procedures for the state of Illinois. Many state health laws do not spell out the procedural requirements for quarantine and isolation, while others have fairly detailed provisions. 

Slide 21: Even where a local jurisdiction prevails in court on the issue of the procedural aspects of quarantine, it may be a hard-fought battle. For example, in Best v. Bellevue Hospital, a quarantined individual brought a due process challenge under both procedural and substantive due process. Procedural due process is the manner in which an individual’s liberty is restrained; that is, whether the individual was afforded adequate hearing and notice. Substantive due process, on the other hand, challenges the actual detention itself and whether that detention is lawful. In Best, it took over two years, four hearings, and seven court orders before it was finally decided that the City of New York had lawfully detained Mr. Best, who refused to comply with his TB treatment regime. 
Slide 22: It’s important that courts understand the process and reasons for which quarantine is imposed. In a large-scale quarantine, such as might occur in a pandemic influenza situation, the practical requirements need to be addressed beforehand. Even a plane load of 200 people would present logistical challenges for the courts, for the locations where quarantine is to be imposed, and for the smooth administration of justice. For those individuals who wish to challenge the imposition of quarantine in a court of law, questions of how legal counsel will be appointed and the manner in which hearings are conducted are critical to providing a fair hearing. 
Slide 23: One of the main differences between federal quarantine and the quarantine laws in many states is that federal quarantine orders are self-executing upon the signature of the CDC Director. That is, unlike many states, federal quarantine orders are not issued by a court. That does not mean that they are not reviewable in a court of law. 
In both state and federal quarantines, it is anticipated that an individual could seek redress through a habeas corpus petition, in addition to other applicable legal remedies that might exist. 
Slide 24: State and federal constitutions guarantee that certain basic needs for those in quarantine and isolation be met. As a rule, the constitutional provisions provide a floor, not a ceiling, meaning a state or the federal government can choose by a policy, regulation, or statute to provide greater protection than what is constitutionally required.
Slide 25: The concept of ‘least restrictive means’ provides that the restraint on individual liberty is no greater than that required to protect the health of the individual and the public’s health. Where, for example, an individual has proven to be noncompliant, isolation may clearly be the least restrictive means. In a pandemic influenza situation, the least restrictive means for some people exposed to the communicable disease may be forced quarantine. For others, conditional release may be the appropriate response. Conditional release is generally a far less severe restriction of liberty.
Slide 26: In most instances, a state will be able to obtain consent of individuals to an examination provided by the health department for persons who may have been exposed to a communicable disease.  There may also be power to require the exam.
Slide 27: There is a fairly strong constitutional argument for compelled medical examinations in a potential quarantine situation because of the strong public interest in identifying the existence and severity of a particular communicable disease. The legal ability to compel treatment for adults is generally considered much less clear. It may be that a person refusing treatment but under quarantine cannot be subject to compelled treatment.
Slide 28: The third objective for Unit 2 is to recognize the scope of local, state, tribal, federal, and international jurisdictional issues related to the protection of persons.

Slide 29: Though police powers are reserved to the states, federal and international jurisdictional issues may arise.

Slide 30: Section 361 of the Public Health Service Act was designed to control international importation and interstate spread of contagious diseases. It requires that specific quarantinable communicable diseases be listed in a Presidential order.

Slide 31: The U.S. Department of Health and Human Services, through CDC, has quarantine and isolation authority, though it applies only if the communicable disease in question has been designated quarantinable in a Presidential order.

The Indian Health Service has independent quarantine authority.

Slide 32: The scope of federal quarantine power is set forth in 42 CFR parts 70 and 71. Part 70 addresses domestic, interstate quarantine, while part 71 addresses quarantine at international borders.
Slide 33: The Department of Health and Human Services is authorized to accept state and local assistance in enforcing federal quarantine orders, and to assist states and localities in enforcing their quarantine orders. Note though, that not all state codes grant specific authority for their state and local law enforcement officers to assist with enforcement of a federal quarantine order.  

The military is authorized to assist in the enforcement of state quarantine orders at seaports, in an exception to the general prohibition on the use of the military for domestic law enforcement functions.

Slide 34: There is no general authority for the federal government to mandate vaccination, though the Department of Defense and the State Department can require vaccinations for uniformed service personnel, and certain other government employees.

The Smallpox Emergency Personnel Protection Act, passed in April of 2003, encourages vaccination by  providing liability protection for some who administer designated vaccines and an alternative compensation system for injuries caused by smallpox vaccine.

Slide 35: Lessons learned from the 2003 SARS outbreak in Canada included the importance of good communication about quarantine and the concept of social cohesion evidenced by voluntary compliance.

Slide 36: Even with strong voluntary compliance, some important areas warranting further attention were identified, including how to address lost wages for those in home quarantine, and how to provide them with groceries and essential services.

Slide 37: In the aftermath of SARS, the World Health Organization revised the International Health Regulations to include an operational definition of a “public health emergency of international concern” – which triggers increased control responsibilities for nations.

Slide 38: Quarantine is a “country-by country” authority. The W-H-O has no free-standing international quarantine authority, but it does collect international outbreak information and issue traveler advisories, when appropriate.

Slide 39:  The fourth objective for Unit 2 is identifying legal issues related to re-opening facilities and mass evacuations, including special populations.

Slide 40: Laws vary by jurisdiction, but every state and locality may exercise the police power to effect an evacuation to protect public health and safety from an imminent threat. 

Slide 41: Some of the issues that must be considered when ordering an evacuation include whether an order should be mandatory or voluntary; how to facilitate and enforce mandatory orders;  evacuation issues for special populations and pets; and how to provide food, shelter, and medical care for the displaced.

Slide 42: Each state has its own authorities for ordering evacuations during declared emergencies.

Slide 43: Generally, the agency that issued an evacuation or closure order determines when it is safe to return and issues an administrative order rescinding the closure order. Depending on the circumstances for the closure, multiple agencies may have roles.

Slide 44: Once an unsafe area has been evacuated, there are several considerations for re-entry, including whether the unsafe condition has been resolved, or whether compliance with the appropriate health and environmental standards has been met.

Slide 45: Hurricane Katrina underscored the need for improved evacuation procedures and considerations for special populations. The Post-Katrina Emergency Management Reform Act established certain requirements to improve these response efforts.
Slide 46: Another lesson from Hurricane Katrina included persons’ reluctance to evacuate without their pets.

Slide 47: This reluctance led to the Pets Evacuation and Standards Act of 2006, known as the PETS Act. Among other things, the Act requires the provision of rescue, care, shelter, and essential needs to individuals and their household pets or service animals.
Slide 48: Interjurisdictional coordination of agencies and animal control statutes can present an administrative challenge, as evidenced by the 2003 Monkeypox outbreak. 
Slide 49: Key takeaway points for Unit 2 include understanding the Constitutional framework for the protection of people and the role of the police power; as well as the procedural protections associated with the use of quarantine, isolation, and other social distancing measures.

Slide 50: State and local governments have police power authority, but the federal government has significant power over the movement of persons to prevent international importation and state-to-state spread of disease. International agencies, such as the W-H-O, also play a role.

Slide 51: Mass evacuation procedures are significantly improved by anticipating the legal implications of using evacuation authorities, determining the criteria for safe re-entry in advance, and careful consideration for the needs of special populations and the evacuation of pets.
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