Script: Public Health Emergency Law Unit Three
Slide 1: [No voiceover]

Slide 2: Unit 3 of the Public Health Emergency Law 3.0 course covers emergency powers over property and volunteers. 
Slide 3: [No voiceover]

Slide 4: [No voiceover]

Slide 5: Learning objectives for Unit 3 include understanding the basic legal principles that are applicable when the government: exercises emergency powers over private property; protects the public from dangerous or contaminated private property; takes control of, uses, and allocates privately owned facilities, equipment, materials, and supplies; and recruits and manages volunteers in an emergency.

Slide 6: To address the first objective, we will cover the basic legal principles applicable when the government exercises its emergency powers over private property.
Slide 7: Property issues arise when a building is the probable initial source of disease; when livestock, food, or drugs are diseased or contaminated; when there are shortages of medical equipment, drugs, and vaccines; and when temporary facilities are needed. 
The bullets are examples of the ways in which government facing a public health emergency might need to exercise emergency authority over property. This includes instances where land, buildings, food, drugs, equipment, or supplies have become contaminated or otherwise pose a threat to the public health or safety; or where there is a shortage of critical supplies or facilitities needed to reduce a public health emergency – by treating, inoculating, feeding, or decontaminating, people or property.

Slide 8: In an emergency situation, the government – at the local, state or federal level – may be able to prohibit access to structures, land, and airspace; confiscate and destroy property; commandeer and use facilities, equipment, and supplies; and regulate the use of property. 
The range of powers available to both federal and state government in a true emergency, is also extremely broad.  Many of these powers are also available to government even in the absence of an emergency – though exercising the power of eminent domain to “take” property for public use, or promulgating regulations restricting use of property or establishing licensing or certification schemes – will consume more time than is available during an emergency.
Slide 9: It’s important to understand what specific measures are authorized for government officials, what legal procedures must be followed, and when the government must pay compensation for the measures it takes. Property control measures in emergencies are dependent on legislative delegation of emergency powers.  
For states, many procedures are dependent on whether the Governor or other authorized official has invoked special emergency powers.  For example, in most states the health department, acting on its standard powers, without an emergency declaration, can order a business or institution to close after finding a threat to public health, and the closure will continue until the public health investigation is concluded and the problem is resolved.  Often the closure happens voluntarily, but sometimes the business or institution asks the health department to issue a public health order to close it.

Slide 10: Two specific property measures are access control and government use.  The law treats “access control” and “use” differently.  “Access control” refers to the government closing, confiscating, denying access to, evacuating people from, or preventing the sale or use of real or personal property because it’s dangerous, or because of a police investigation.  “Government use,” on the other hand, is when the government takes or uses private property in response to an emergency.
Note that there will be state specific variations in the way officials are authorized to take or use particular types of property for particular purposes. For example, in North Carolina, there is an “embargo” authority, and some restrictions on access arise under the state’s quarantine law. 

Always consult your agency attorney for specific legal information about your state or jurisdiction.

Slide 11: The government has the legal authority to control access to property.  States derive their authority from their police power, which refers to the general authority of a state to take steps necessary to protect the public from unsafe conditions.  
It applies to closing, condemning, destroying, confiscating, and regulating property.  The federal government has authority to control access to property because of its authority over interstate commerce and its power to impose conditions on spending.
The authority of particular state officials to restrict access to property will, of course, be determined by state law.  In some states, there are some property control measures that can only be exercised by the Governor; other states provide authority directly to public health officials for some measures. 

Note that BOTH the federal government and state government have the ability to act to protect the public; they frequently have “concurrent” jurisdiction.  This makes it particularly important for officials to communicate and coordinate with each other to avoid inconsistent directives.

Slide 12:  Even with these authorities, however, there are still Constitutional limits on what the government can do to interfere with property rights.  In particular, the 5th Amendment of the U.S. Constitution, which is made applicable to the States by the 14th Amendment, has a Due Process Clause and a Takings Clause.  Due process means that the government cannot deprive a person of life, liberty, or property without due process of law, or without so-called “fundamental fairness.”  The Takings Clause prevents the government from taking private property for public use unless there is just compensation.
Slide 13: If the government exercises its authorities over property, it may have to pay the property owner.  The general rule – to which there are exceptions – is that the government must pay the property owner when using private property for government purposes, but it does not have to pay the owner if the property is considered dangerous or a public nuisance and the government is restricting the public from accessing or using the property. 
Slide 14: The second objective for Unit 3 is understanding the legal principles applicable when the government protects the public from dangerous or contaminated private property.
Slide 15: Even if there’s not an emergency, a state or local health department can issue an order to close a facility or impound property.  A common example of this is when a local health department closes a restaurant because of unsanitary conditions.  A health department may also close a facility or condemn property if it’s a public nuisance or if it’s unsafe due to fire, earthquake, or storm damage.
Each state has its own system for issuing health or environmental closure orders, but every state has and utilizes these powers.

Slide 16: When the government closes, impounds, or destroys property, it generally does not compensate the owner.  The idea is that the owner is responsible for keeping his property safe, and he suffers the risk of loss if it is unsafe.  However, there are exceptions that require compensation in some circumstances, and recent court decisions may expand the definition of a “taking” for which an owner must be compensated.  
If the government closes, impounds, or destroys property, then the property owner can challenge the government’s action in court.  In general, owners are entitled to a due process hearing after the government takes possession of private property, and money damages can be awarded to a property owner if the government’s action is determined to be unjustifiable.
Slide 17: After a facility is closed for public health purposes, it may later be reopened.  Generally, the agency that issued the closure order must determine that the facility no longer poses a threat to the public’s health, after which the closure order may be rescinded.  Federal agencies, including the Environmental Protection Agency and the Agency for Toxic Substances and Disease Registry, may also have a role in determining if a facility should be reopened.  The government may be liable, however, if a reopened facility is still not safe.   
Slide 18: In addition to the government using its powers to close, impound, or destroy dangerous property, the government may also use its non-emergency powers in an emergency to address things such as the adulteration of foodstuffs and the safety of agricultural products. 
Slide 19: The third objective for Unit 3 involves the basic legal principles that apply when the government takes control of, uses, and allocates privately owned facilities, equipment, materials, and supplies.
Slide 20: Both state and federal emergency laws empower the government to seize and use property in an emergency, especially when negotiations for use of private property might not be possible.
Slide 21:  Some states have specific laws addressing the use of health care facilities in an emergency, as well as any materials required by the government during an emergency.
Slide 22: This example is from Georgia, but state laws will differ. Consult your agency attorney for specific legal information from your state or jurisdiction.
Slide 23: While the government can seize property for government use in an emergency, seizure should be considered a last resort, and the government should be able to justify the “taking” of property rather than simply contracting for the government’s use.  Also, it’s important to remember that the power to “take” and use a facility does not include the power to direct employees and management of a facility.
Slide 24: While the government may need to use a private facility during an emergency, there are alternatives to using existing facilities.  For example, the government may consider using temporary facilities available from the National Disaster Medical System, the Strategic National Stockpile, contractors, or the Department of Defense, as well as from cooperating partners.
Slide 25: As noted earlier, the Federal government may take private property in an emergency, but such takings are subject to “due process” and “just compensation.”  Under the Stafford Act, the Federal government also has the power to condemn or take immediate possession of property for purposes of preparedness, response, or recovery.  
Furthermore, under the Defense Production Act, there is something called “priority contracting” where Federal priority can be accorded to state or local acquisition contracts.
Slide 26: The Federal government may also reallocate resources in an emergency.  As a matter of policy, HHS often requests voluntary reallocation of private resources, such as vaccines, to protect the public’s health.  HHS can also reallocate government-owned supplies, such as assets from the Strategic National Stockpile.
Slide 27: The Federal government – through FDA – may also authorize emergency use of unlicensed pharmaceuticals. 

Slide 28: Additionally, under the Bioshield Act of 2004, in an emergency involving biological, chemical, or radiological agents, the HHS Secretary can authorize the emergency use of unapproved drugs, devices, or biological products.
Slide 29: The federal government has the ability to grant emergency waivers of regulatory restrictions on the use of property.  For example, compliance with federal regulations governing health care facilities may be impossible in an emergency.  Therefore, facility operators may request waivers or a suspension of requirements in an emergency.
Slide 30: Under the Emergency Medical Treatment and Active Labor Act, or EMTALA, Medicare participating hospitals must screen and stabilize any person who enters the hospital emergency room before transferring or discharging the person.  However, the HHS Secretary may waive these EMTALA requirements after declaring a public health emergency.
Slide 31: The fourth and final objective of this unit is to understand basic legal issues applicable when the government recruits and manages volunteers in an emergency.
Slide 32: There are several mechanisms the government may use to access volunteer emergency personnel, including the Emergency Management Assistance Compact, or EMAC;
 the National Disaster Medical System, or N-D-M-S; the Medical Reserve Corps, or M-R-C; or the Emergency System for Advance Registration of Volunteer Health Professionals, or ESAR-VHP.  

Slide 33: Regardless of the mechanism the government uses for accessing volunteers in an emergency, whether it be EMAC, N-D-M-S, M-R-C, ESAR-VHP, or something else, there are legal issues and challenges surrounding these volunteers.  The next slides will cover some of these legal challenges and issues, including liability, credentialing and licensing, and workers’ compensation.  
Slide 34: Regarding liability – medical care and resources during emergencies will be provided, presumably, to the best extent possible.  However, volunteer errors will likely occur and malpractice may be alleged.  State and federal laws generally provide protection from liability, as long as the volunteer was acting in good faith during the emergency.  However, gaps remain in the liability protections available to volunteer emergency responders.
Slide 35: Under EMAC, volunteers who are officers and employees of a responding state are treated like agents of the requesting state for liability purposes.  No party state or its officers or employees are liable for negligence while rendering aid, although – not surprisingly – such persons are liable for willful misconduct, gross negligence, or recklessness.
Slide 36: Volunteers with N-D-M-S and other intermittent Federal employees generally have liability coverage under the Federal Tort Claims Act, or the F-T-C-A, so long as they are acting within the scope of their federal employment.  M-R-C members, if hired as intermittent federal employees, will also have F-T-C-A protection.
Slide 37: Volunteers who register in their state ESAR-VHP database are generally NOT federal employees and will generally NOT have Federal liability protections.  However, HHS may utilize certain emergency and temporary hiring authorities to hire some of these volunteers on a temporary basis.
Slide 38: Under EMAC, a person licensed in the responding state shall be deemed licensed in the requesting state unless the requesting governor orders otherwise.
Slide 39: N-D-M-S members, when N-D-M-S is activated, will be treated as federal employees for licensing and credentialing purposes.  Therefore, when acting within the scope of their federal employment, N-D-M-S members who hold a state license do not need to be licensed in the state in which they are assigned to render aid.  Regarding credentialing, accepted standards for the credentialing of healthcare providers normally require primary or secondary source verification.
Slide 40: Regarding licensing and credentialing under M-R-C and ESAR-VHP, states have federal funds to develop ESAR-VHP systems, which are to include readily available, verifiable, and up-to-date information regarding licensing and credentialing, among other things.  Furthermore, federal law requires that all M-R-C members be listed in the interoperable network of state ESAR-VHP systems. Registry in ESAR-VHP will facilitate verification of a volunteer’s license and credentials.
Slide 41: Workers’ compensation issues are covered under EMAC, N-D-M-S, M-R-C, and ESAR-VHP.  EMAC provides for workers’ compensation protection for “state forces” deployed to respond to emergencies.  Federal employees, including N-D-MS and in some cases M-R-C and ESAR-VHP members, generally have Federal Employees’ Compensation Act, or FECA,
 protection as long as they are acting within the scope of their federal employment.
Slide 42: Under the Federal Volunteer Protection Act of 1997, there is no liability for volunteers for any non-governmental organization or government if the volunteer’s work was performed within the scope of the volunteer’s duties, if the volunteer was properly licensed, and if the volunteer had no criminal or willful misconduct.  However, non-governmental organizations and governments may still remain independently liable for their own actions and the actions of their volunteers.
Slide 43: There have been recent developments in this
 area of minimizing liability.  For example, the National Conference of Commissioners on Uniform State Laws has approved the “Uniform Emergency Volunteer Health Practitioners Act,” which includes liability provisions. 

Slide 44: Additionally, efforts are underway to expand emergency volunteer liability protections beyond just healthcare practitioners.  For example, since September 2001, 18 states have extended liability protection to architects and engineers assisting in emergency response and recovery efforts.  In 2007, Iowa went so far as to provide liability protections for entities that provide good faith assistance under state direction during a public health disaster.
Slide 45: This slide summarizes key points regarding minimizing liability.
Slide 46: There are four key takeaway points from Unit 3.  
First, each level of government has general powers to deny access to or take control of virtually any facility or property, if necessary, to protect the public’s health.
Second, government actions are subject to due process procedural rights, and if government takes private property for public use, to payment of compensation.
Third, exercising authorities over property in an emergency requires pre-emergency planning, training, and advance contracting.
Finally, volunteers in an emergency are a critical resource, but advance planning is required to address licensing, credentialing, workers’ compensation, and liability concerns.
Slide 47: [No voiceover]
�Note that EMAC is pronounced E-MAC, not E M A C. 


�Same here, it’s pronounced EE SAR VIP, not letter by letter.


�FECA is pronounced FEEKA, not letter by letter


�This needs to be “this” not “the” as it’s specific to one area of minimizing liability, not the concept overall.





